I. INTRODUCTION
In Vernonia Sch. Dist. 47J v. Acton,' the United States Supreme Court addressed whether a school district could impose random and suspicionless urinalysis drug testing on high school student athletes. The Court held that such testing did not violate students' Fourth Amendment rights and was therefore constitutional. 2 In so deciding, the Court vastly expanded the permissible realm of drug testing contexts beyond the limits defined in two earlier decisions, Skinner v. National Railway Labor Executives Ass'n? and National Treasury Employees Union v. Von Raab. 4 In those cases, the Court previously stated that the government could only transcend the Fourth Amendment requirement of individualized suspicion where it had a compelling interest at stake, namely a threat to public safety or national security. 5 The Vernonia Court argued that, because high school athletes have decreased expectations of privacy by virtue of their participation in extracurricular athletics, the suspicionless drug testing was constitutionally justified. 6 This Note argues that the Supreme Court overstepped the boundaries of the Fourth Amendment in two ways: first, by finding the interest of the Vernonia District in promulgating the drug testing to be "compelling" given the paucity of the evidence of athletes using drugs; and second, by holding that student athletes have diminished privacy expectations solely due to the structure and requirements of the athletic program. This Note concludes that the Supreme Court reached its decision primarily for policy reasons, specifically the eradication of drug use among America's children. Although this reason is Fourth Amendment 12 mandates that courts may not issue them without probable cause.' 3 Whether a warrant is always required, however, has been a matter of judicial interpretation. Therefore, the Fourth Amendment case law in the criminal context has delineated several exceptions to the warrant requirement,' 4 indicating that the reasonableness of a search does not require a warrant in all instances. 15 Initially, the Supreme Court required probable cause as a prerequisite for a full-scale search in the criminal context, regardless of whether such a search was conducted pursuant to a warrant or under one of the recognized exceptions to the warrant requirement. In the context of warrantless searches, one of the first Supreme Court cases to explicitly articulate this probable cause standard was Carroll v. United States. 16 The Carroll Court held that a warrantless search of a car was unreasonable unless supported by some level of individualized suspicion, namely probable cause, thus implying that such a search conducted under individualized suspicion would be a valid exception to the warrant requirement. 17 The Court did not base its conclusion on the express probable cause requirement contained in the Warrant Clause of the Fourth Amendment, 18 but rather on the Framers' interpretation of unreasonable searches, the interests of the public, and the interests of individuals. 19 The Carroll Court declared further that blanket, warrantless searches are "intolerable and unreasonable." 20 Later case law relaxed Carroll's strict probable cause requirement in the area of warrantless criminal searches indicating that, where a warrant is not required, probable cause is not necessary either. 2 1 The Supreme Court has stated that a criminal search not based on probable cause will pass Fourth Amendment muster, "when special needs, beyond the normal need for law enforcement, make the warrant and probable-cause requirement impracticable." 22 When deciding whether such "special needs" exist, the Court balances the search's intrusion upon individual interests against its promotion of legitimate governmental interests. 2 3 For example, in Terry v. Ohio, 24 the Court relaxed the probable cause requirement for a "minimally intrusive search" to something short of probable cause. 2 5 Specifically, the Court held that if a police officer observes unusual behavior which suggests criminal activity, then he may conduct a careful and limited search of the suspected individual's outer clothing without a warrant. 26 One year later, consistent with its decision in Terry, the Court enunciated an exception to the warrant requirement for a criminal search conducted incident to arrest.
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C.
INTERPRETATION OF THE FOURTH AMENDMENT IN THE ADMINISTRATIVE CONTEXT
While both administrative and criminal searches are constitutional if conducted pursuant to a warrant or probable cause as directed by the Fourth Amendment, criminal searches differ from administrative searches in two important respects. First, criminal searches are conducted for the purpose of uncovering evidence related to criminal activity.
2 8 Administrative searches, on the other hand, are not conducted with the specific purpose of uncovering criminal evidence, but rather are administered according to a policy established by a politically accountable body that "sufficiently limit [s] official discretion." 29 Second, criminal searches are only constitutionally justified if conducted pursuant to a warrant or under an exception to the warrant requirement, including probable cause. 3 0 Thus, the probable cause standard 31 "is peculiarly related to criminal investigations" 32 and is largely unhelpful in assessing the reasonableness of administrative 22 Griffin v. Wisconsin, 483 U.S. 868, 873 (1987 The Supreme Court applied a balancing test, weighing the public needs furthered by the proposed search, namely the elimination of hazardous housing code violations, against the invasion of the occupant's privacy. 3 8 The Court then concluded that the inspector's intended search was reasonable, and thus constitutional. 3 9 The Court based its conclusion on the finding that inspectors could not detect building code violations, such as faulty wiring, from the outside; consequently inspections were necessary to ensure public safety. 40 In rendering its decision, however, the Court emphasized that administrative searches significantly intrude upon individual privacy interests; therefore, where no emergency exists, the Court mandated that the entity conducting the search either procure a warrant or conduct the search pursuant to one of the other recognized exceptions to the warrant requirement. 4 (1) the importance of the governmental interest; (2) the physical or psychological intrusion upon the individual's privacy interests; (3) the amount of discretion exercised by the official conducting the search; and (4) the effectiveness and necessity of the intrusion in reaching law enforcement goals.
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As discussed below, courts have consistently applied the four factors in Prouse as part of a general balancing test, either in total or in part, when they have assessed the reasonableness of administrative searches in public schools and in the workplace.
D. ADMINISTRATIVE SEARCHES IN PUBLIC SCHOOLS
The Supreme Court has utilized a balancing test approach, similar to that used in Prouse, for administrative searches in a public school context. The Court first adopted such a test in
In T.L. 0., a principal searched a student's purse upon a teacher's report that the student had been smoking cigarettes in the high school bathroom. 45 The search uncovered a small amount of marijuana and drug paraphernalia. 46 In assessing the applicability of the Fourth Amendment warrant requirement, the Court agreed with the school district that a warrant requirement would frustrate the school's "swift and informal disciplinary procedures." 4 7 The Court reasoned that, in assessing the constitutionality of such a search, courts must balance the student's privacy interests against school officials' interests in maintaining discipline on school grounds. 48 Applying this balancing test, the Court held that, because schoolchildren have legitimate privacy expectations, school officials could not search students without some individualized suspicion of wrongdoing. 49 The Court reached even though he lacked reasonable suspicion that anyone in the vehicle had broken a law or committed a traffic violation. Because the officer did not stop the car based on a suspicion of criminal activity, the search clearly was not a criminal search, but rather an administrative search conducted by the police department to check drivers' licenses and automobile registrations. The Court held that stopping the vehicle and detaining the driver was unreasonable because the officer did not have an articulable and reasonable suspicion. The significance of this holding is that, by stating that an administrative search could also be reasonable when based upon an individualized suspicion of wrongdoing, the Court expanded the exceptions to the warrant requirement for administrative searches. 43 Id. at 655-60. 44 469 U.S. 325 (1989). 45 Id. at 328. 46 Id. 47 Id. at 340. 48 Id. at 339. 49 Id.
its holding through a twofold inquiry. First, it asked whether the search was justified at its inception. In other words, the Court investigated whether school officials had reasonable grounds for suspecting that the search would reveal evidence of rule violations. Second, the Court asked whether the search was reasonably related in scope to the circumstances justifying the school's interference in the first place, meaning that the school's measures were not excessively intrusive. 50 The Court concluded that a reasonableness test consisting of the aforementioned inquiry, coupled with the requirement of individualized suspicion, would neither overburden school officials in their efforts to preserve school discipline nor authorize "unrestrained intrusions" into students' realms of privacy. 5 1
E. FOURTH AMENDMENT APPLIED TO DRUG TESTING "SEARCHES" IN THE

WORKPLACE
The Supreme Court first addressed the constitutionality of workplace drug testing in Skinner v. Railway Labor Executives' Ass'n, 5 2 holding that employers may not bypass the warrant or probable cause requirements of the Fourth Amendment without showing "special needs." 5 3 In other words, the Court stated that a suspicionless search can only be reasonable where the individual privacy interests affected are minimal and where the intrusion upon those privacy interests furthers a compelling government interest that would be jeopardized by an individualized suspicion requirement 54 Applying these rules, the Skinner Court determined that the government had a "compelling" public safety interest in drug testing railroad employees where evidence linked twenty-one major train accidents to employee drug use. 55 Furthermore, the Court found that railroad employees held significantly lower privacy expectations due to their participation in a highly regulated industry with the potential to seriously impact public safety.
5 6 The Court therefore held the drug testing constitutional. 61 held a school drug testing program 62 unconstitutional because the school failed to demonstrate a "compelling" need. 63 The court relied upon Skinner and Von Raab in arguing that students in extracurricular activities do not pose the same risks to public safety or national security as do railroad or customs employees. 64 The court also discussed T.L.O. in reasoning that, ordinarily, a school official must have individualized suspicion that a student has engaged in wrongdoing before searching that student. 65 Accordingly, the court balanced the students' privacy interests against the legitimate, but not compelling, interests of the government to combat drug use and found the suspicionless urinalysis testing unreasonable. 66 The town of Vernonia, Oregon is a small, isolated logging community of approximately 3,000 residents. 67 Petitioner Vernonia School District 47J ("District") consists of one high school and three grade schools with a total enrollment of approximately 690 students.
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Because of the town's small size and isolated location, school athletics play a prominent role, and the community greatly admires student athletes.
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Between sixty and sixty-five percent of high school students and approximately seventy-five percent of elementary students participate in one of the District's seven extracurricular sports activities. 70 To participate in District athletics, students must have a physical examination, medical insurance, and written parental consent. 7 ' In addition, all students must maintain grade requirements and comply with the athletic program's rules of conduct. Prior to the mid-1980s, the District experienced few drug-related problems. 7 " In the mid-to-late 1980s, however, the District's teachers and administrators perceived what they believed to be an increase in drug use. 74 Reports accumulated of students using drugs, teachers confiscating drug paraphernalia on school grounds, and student admissions of illegal drug use. 75 . The District Court found evidence of a "drug culture" consisting of student organizations with names like the "Big Elks" or the "Drug Cartel." Loud "bugling" and "head butting" were the trademark activities of such groups. There was no evidence, however, that any "Elk" or "Cartelian" had actually used drugs or that drugs were the reason why these groups behaved as they did. a corresponding increase in disciplinary problems. 76 Between 1988 and 1989, the number of disciplinary referrals within the District more than doubled as students became increasingly rude and disruptive in class. 77 The District perceived that student athletes were significantly involved in the drug problem. 7 8 School administrators caught student athletes using alcohol and drugs, several athletes admitted to drug use, and administrators noted a glorification of drug use within the athletic program. 79 In the mid-to-late 1980s, the athletic coaches attributed an increase in the number of athletic injuries to drug use. 80 One instance of a suspected drug-related athletic injury involved a high school wrestler who suffered a sternum injury. 8 ' Additionally, the football coach witnessed several safety procedure omissions and miss-executions by football players, all of which he attributed to drug use.
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In the late 1980s, the District concluded that it had a drug problem among the general student body as well as among student athletes.
8 3 As a result, the District took steps to address the problem. The District first attempted to alleviate the drug problem through special classes and presentations on the dangers of drugs. 8 5 Second, in conjunction with the City Council, the District hired a police officer to patrol the area near the high school for drug activities. 8 6 Third, the District brought in a drug-sniffing dog to search student lockers for As a result of both the District's investigative findings and parental support, the school board approved the implementation of a drug testing policy in the fall of 1989.91 The policy's express purposes were to prevent drug use among student athletes, to protect athletes' health and safety, and to provide assistance and counseling programs to drug users.
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Under the drug testing policy, students wishing to participate in interscholastic athletics must sign a consent form with their parents agreeing to participate in the random, suspicionless drug testing program. 93 School officials initially tested student athletes at the beginning of the athletic season. 94 (1995) . The district court confirmed the Vernonia District's desperation to alleviate the perceived drug problem: "Disciplinary actions had reached 'epidemic proportions.' The coincidence of an almost three-fold increase in classroom disruptions and disciplinary reports along with the staff s direct observations of students using drugs or glamorizing drug or alcohol use led the administration to the inescapable conclusion that... unless it took immediate action, the problem was going to get far worse and widespread before it got better.. those numbers in a "pool," where a student, supervised by two adults, drew 10% of the numbers each week for testing. 95 School officials notified those selected and tested them on that same day, if possible. 96 In the initial stages of the testing process, a selected student begins the test by completing a specimen control form which assigns him a number. 9 7 The student must identify any prescription medications that he or she is taking by providing a copy of the prescription or a doctor's note. 98 The student then enters an empty locker room accompanied by an adult testing monitor of the same sex. 99 With male students, each boy selected produces his sample at a urinal, remaining fully clothed and with his back to the monitor, who remains standing twelve to fifteen feet behind the student. 1 0 0 Under the Policy as written, the monitor may watch the student while he produces the sample, although at no time are the student's genitals observed by the monitor.1 0 ' The procedure for girls differs in that the student produces the sample in an enclosed bathroom stall, so that the monitor does not observe the sample production but listens for the normal sounds of urination. 1 0 2 After producing the sample, the student gives it to the monitor who checks it for temperature and signs of tampering and then seals the sample, instructing the student to initial the seal. The entire procedure takes approximately five minutes.104
The samples are then sent to an independent laboratory for testing under security precautions designed to protect the chain of possession and safeguard access to test results. 1 0 5 The laboratory tests the samples for amphetamines, cocaine, and marijuana' 0 6 and has an accuracy rate of approximately 99.94%.107 The District may request screening for other drugs, such as LSD, but the identity of a particular student does not determine which drugs will be tested. s 0 8 The laboratory does not know the names of the students who submit samples. Only the District superintendent, principals, vice-principals, and ath- letic directors have access to test results and student names, which are kept on file for one year.' 0 9 If a sample tests positive, the District administers a second test as soon as possible to confirm the result. 1 10 If the second sample tests negative, the District takes no further action."' If the second sample tests positive, the school principal notifies the student's parents and conducts a hearing with the student and his parents." 2 At this hearing, the principal presents the student with two options: (1) participation in a drug assistance program and a weekly drug test for six weeks or, (2) suspension from athletics for the remainder of the current season as well as the following season." 3 Regardless of the chosen option, the student is re-tested prior to the beginning of the next eligible athletic season. 1 4 A second "offense" mandates automatic suspension for the remainder of the current athletic season as well as the following season. A third "offense" results in suspension for the next two seasons. 115 
D. THE CASE
In the fall of 1991, respondent James Acton, a seventh-grader, signed up for football at a District grade school." 6 The District denied him participation because James and his parents refused to sign the drug testing consent form, believing it to be a violation ofJames' privacy and civil rights. 11 7 The Actons filed suit in state court on James' behalf seeking declaratory and injunctive relief from enforcement of the Policy on the grounds that it violates the Fourth and Fourteenth Amendments of the United States Constitution" 8 119 Almost identical to the Federal Constitution, the Oregon Constitution provides:
In a bench trial, the district court applied a balancing test that weighed James Acton's right to privacy against the District's interest in adopting the program and concluded that the Policy was reasonable. 2 0 In support of its holding, the court determined that the District had a "compelling need" for the program because of the following factors: (1) coaches had observed instances of unsafe athletic performance by students presumably under the influence of drugs; (2) insofar as athletes are role models within their schools and within the community, deterring their drug use would deter other students' drug use; (3) the District had attempted to alleviate the drug problem using other means before implementing the Policy; (4) the District narrowly tailored the Policy's scope to effectuate its stated objectives; (5) the District took significant steps to limit the extent of the Policy's intrusion; (6) coaches and administrators do not exercise any discretion under the Policy; and (7) courts have historically deferred to school administrators in disciplinary matters at the middle and high school level.' 2 1 The district court thus concluded that the Policy did not violate either the United States or the Oregon Constitutions and entered an order denying the claims for injunctive and declaratory relief, as well as a judgment dismissing the action.
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The Actons appealed to the United States Court of Appeals for the Ninth Circuit, which reversed the judgment of the district court, holding that the Policy violated the Fourth Amendment as well as Article I, Section 9 of the Oregon Constitution. 123 On the merits, the court applied a balancing test and found that student athletes have significant privacy rights.' 2 4 The court concluded that, although the District had "worthy goals" of preventing needless athletic injuries, deterring drug use, and improving discipline, these goals did not amount to the "extreme dangers and hazards" involved in prior cases authorizing random urinalysis testing. Therefore, the court found that the District's interest was not "compelling enough" to support such testing. 125 The District filed a petition for a writ of certiorari to the United States Supreme Court. On November 28, 1994, the Court granted "[n]o law shall violate the right of the people to be secure in their persons, houses, papers, and effects against unreasonable search, or seizure; and no warrant shall issue but upon probable cause, supported by oath, or affirmation, and particularly describing the place to be searched, and the person or thing to be seized." OR. CoNsr., art. I, s. 
History of Drug Testing Under the Fourth Amendment
Justice Scalia laid the foundation for his legal analysis by discussing previous Supreme Court cases involving drug testing programs and the Fourth Amendment. 3 3 He began by stating the Court's prior holdings that the Fourth Amendment extends its constitutional guarantees to searches and seizures by state officers, including public school officials.' 3 4 Justice Scalia noted that this case law supports the idea that the government does not always need a warrant or probable cause to establish the reasonableness of its searches: "[a] search unsupported by probable cause can be constitutional, we have said, 'when special needs, beyond the need for normal law enforcement, make the warrant and probable-cause requirement impracticable."" 3 5
Justice Scalia stated that, under New Jersey v. T.L.O., such "special needs" exist in the public school context where a warrant requirement would significantly impair both the school's ability to impose swift discipline and the teachers' capacity to maintain order. 
Magnitude of the Privacy Interests Affected By the Policy
Justice Scalia then addressed the Skinner test for the reasonableness of a Fourth Amendment search. Under Skinner, a court is required to balance the degree of the search's intrusion into an individual's Fourth Amendment interests against the legitimacy of the governmental interest furthered by the search. 13 7 Justice Scalia first turned his attention to the nature of the privacy interest at stake in Vernonia. Justice Scalia stated that prior cases establish that constitutionally protected privacy includes only those privacy interests which society recognizes as "legitimate." 3 8 Moreover, the legitimacy of an individual's privacy expectation varies within different contexts.1 3 9
Justice Scalia noted that, regarding the legitimacy of the students' privacy expectations impacted by the Vernonia Policy, two factors are dispositive. 140 First, the Policy targets unemancipated minors who have traditionally lacked some fundamental rights of self-determination.' 4 1 Second, these unemancipated minors have been committed by their parents to the temporary custody of the State which consequently acts as schoolmaster in loco parentis. 142 Thus, although the case law does not mandate that children "shed their constitutional rights.., at the schoolhouse gate,"
143 the nature of a school's power is "custodial and tutelary, permitting a degree of supervision and control that could not be exercised over free adults."' 44 
[Vol. 86
Justice Scalia continued his inquiry into the privacy expectations in Vernonia by contending that student athletes have lower expectations of privacy than do their non-athlete peers. 146 These decreased privacy expectations result from such factors as the "communal undress" in the locker room and the requirement that athletes "suit up" and shower after every game. 147 Furthermore, by choosing to try out for the team, student athletes agree to subject themselves to certain regulations such as maintaining their grades and complying with general "rules of conduct." Therefore, Justice Scalia believed that these athletes have reason to expect intrusions upon their right to privacy.
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Having concluded his discussion of the scope of the legitimate privacy expectations at stake, Justice Scalia turned to a discussion of the character of the Policy's intrusion. 149 Justice Scalia stated that prior cases have emphasized that urinalysis testing intrudes upon a bodily function "traditionally shielded by great privacy." 150 He enunciated that the degree of this intrusion depends upon two things: first, the manner in which the production of the urine sample is monitored; and second, the information that the urinalysis discloses concerning the state of the subject's body. 15 ' Applying the Vernonia School District Policy to the first factor, Scalia emphasized that the conditions for monitoring urine production under the Policy, with male students remaining fully clothed with their backs to the monitors, and female students producing samples in an enclosed stall, are markedly similar to the conditions found in ordinary public restrooms and are therefore unobjectionable.
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Regarding the second standard, Justice Scalia emphasized that the Policy does not screen for medical conditions other than drug use, such as epilepsy or diabetes, the types of drugs screened do not vary according to the students' identities, and the lab discloses the results to a limited class of school personnel. 5 3 Furthermore, Justice Scalia stated that according to precedent, the Policy's requirement that students disclose prescription medications is not per se unreasonable or a "significant invasion of privacy." 154 Taking the aforementioned fac- In Skinner and Von Raab, the Court stated that the governmental interest motivating a drug testing program must be "compelling."1 57 Justice Scalia stated that an interest is "compelling" if it "is important enough to justify the particular search at hand, in light of other factors that show the search to be relatively intrusive upon a genuine expectation of privacy."
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Justice Scalia cited several justifications for the "compelling" nature of the District's interests and supported these justifications with expert opinions.1 5 9 First, Justice Scalia stated that school-age children are particularly vulnerable to the physical, psychological, and addictive effects of drugs.' 60 Second, he noted that rampant student drug use threatens the entire student body and the educational process.' 6 '
Third, Justice Scalia emphasized that parents entrust their schoolchildren to the District which then has a "special responsibility" to those children.' 62 Finally, Justice Scalia pointed to the fact that the District narrowly tailored its Policy to student athletes because of their heightened injury risk resulting from drug use during sports activities. 163 As to the immediacy of the concerns at issue, Justice Scalia relied on the district court's judgment that the Vernonia School District's concerns are not only "compelling," but are also "immediate."
64 Justice Scalia commented that student drug use is an immediate crisis of even greater proportions than existed in Skinner, where the Court upheld the Government's drug testing program based on drug use by railroad workers. Because the Vernonia drug problem warranted immediate attention, the Court deferred to the District Court's findings Lastly, Justice Scalia emphasized that the District's chosen means for achieving its goals were sufficiently efficacious to pass constitutional muster. Justice Scalia noted particularly the fact that the general Vernonia student body emulated student athletes. Justice Scalia determined that a drug testing program targeting these role models was likely to positively affect the rest of the student body. 166 Justice Scalia disregarded the possibility that the District could have employed less intrusive means for achieving its goal, namely testing only on suspicion of drug use, because the Court has "repeatedly refused to declare that only the 'least intrusive' search practicable can be reasonable under the Fourth Amendment."' 6 7
In conclusion,Justice Scalia stated that the Vernonia Policy is reasonable and therefore constitutional in light of student athletes' decreased privacy expectations, the relative unobtrusiveness of the search, and the importance of the governmental needs addressed by the Policy.'
68 Justice Scalia added one caveat cautioning against the assumption that suspicionless drug testing will always pass constitutional muster.' 69 Justice Scalia stated that the fact that the District undertook to further governmental responsibilities in the public school context as guardian of the children entrusted to its care tilted the scales in its favor. Hence, Justice Scalia cautioned that lower courts should narrowly interpret the Vernonia Court's holding in light of its factual context.
B.
JUSTICE GINSBURG'S CONCURRENCE Justice Ginsburg wrote separately to address the limited nature of the majority holding. Justice Ginsburg noted that Justice Scalia repeatedly referred to the fact that the Vernonia School District's Policy targeted only students who voluntarily chose to participate in interscholastic athletics and thus, the mostsevere sanction under the Policy was suspension from athletic participation.' 71 171 Id. at 2397 (Ginsburg, J., concurring). 172 498 F.2d 496, 500 (2d Cir. 1974) (in contrast to a search without notice and opportunity to avoid examination, airplane passengers can avoid baggage searches by choosing not majority opinion reserves the question of whether a district could impose routine drug tests on all students attending school, given that those students are required by law to attend school and therefore do not act voluntarily.
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C. JUSTICE O'CONNOR'S DISSENT
Writing for the dissent, 74 Justice O'Connor stated that the Vernonia School District must require reasonable suspicion in order to maintain the constitutionality of its drug testing program. 7 5 Justice O'Connor attacked the majority opinion on four fronts: first, the negative policy implications of the majority holding; second, the incongruity between the majority decision and the history of the Court's holdings in the Fourth Amendment context; third, the majority's misapplication of the Skinner balancing test; and finally, the paucity of evidence supporting the drug testing program in the first place.
Policy Implications of the Majority Opinion
Writing in dissent, Justice O'Connor stated, that according to the reasoning of the majority opinion, the nation's school districts could routinely subject millions of children participating in extracurricular athletics to intrusive bodily searches even when the majority of those children exhibited no symptoms of drug use.1 76 Justice O'Connor stated further that the majority based its opinion primarily upon two incomplete and unsatisfactory policy grounds: first, that because every athlete is tested, school officials will not act arbitrarily; and second, that a broad-based search policy dilutes the accusatory nature of the search. 177 Justice O'Connor argued that these narrowly focused justifications obscure countervailing policy concerns supporting the opposite result.'
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Justice O'Connor provided one such countervailing policy concern: that blanket searches "pos[e] a greater threat to liberty" than do suspicion-based searches because they affect so many people. 179 89 Justice O'Connor conceded that, outside of the criminal context, the Supreme Court has upheld some evenhanded, blanket searches after balancing the invasion of privacy against the governmental need served by the policy. ' 90 Most of these cases, however, involved searches that were either not personally intrusive,' 9 ' or that arose in unique contexts such as prisons. 92 Moreover, Justice O'Connor stated that, in all of the cases where the Court affirmed such warrantless searches, it did so only after first reiterating the Fourth Amendment's long-standing preference for suspicion-based searches.' 93 After such an affirmation, the Court ultimately found that, in those particular cases, such searches were infeasible or ineffectual due to unusual circumstances.' 9 4 Justice O'Connor proceeded to distinguish the applicability of Skinner. While requiring suspicion-based testing of railway workers would be unworkable given that the scene of a serious train accident is chaotic, Justice O'Connor argued that such unworkability is not present with student drug testing.' Furthermore, Justice O'Connor argued that prior cases upholding suspicionless drug testing involved situations in which "one undetected instance of wrongdoing could have injurious consequences for a great number of people."' 96 According to Justice O'Connor, the governmental interests at stake for the Vernonia School District are much less compelling.
Application of Skinner Balancing Test
In the second half of her dissent, Justice O'Connor criticized the majority's application of the Skinner balancing test to the Vernonia School District Policy.' 9 7 Justice O'Connor stated that, in applying the Skinner test, the majority cited invalid reasons for not requiring a suspicion-based testing program. Most notably, Justice O'Connor referred to T.L.O., where the Court held that the required level of suspicion in the school context is reasonable suspicion. 198 Finally, Justice O'Connor criticized the District's concern about the adversarial nature of a suspicion-based program as unwarranted given the many adversarial, disciplinary schemes already in operation at schools. 19 9 Justice O'Connor further criticized the majority for refusing to seriously consider the practicality of a suspicion-based policy, a refusal which stems from the majority misconstruing the fundamental role of the individualized suspicion requirement in the Fourth Amendment context. 2 0 0 In fact, Justice O'Connor argued, of all the conceivable contexts, a school would seem to be an ideal place for a suspicionbased requirement to succeed because the entire pool of potential subjects -students -are under constant supervision by school administrators. 2 0 1 Justice O'Connor stated that, ironically, the very evidence adduced in support of the District's blanket search Policy, such as the first-and second-hand stories of particularly identified students acting in manners that would clearly give rise to "reasonable suspicion" for the purposes of a drug-related search in accordance with T.L. 0., concretely supports the practicality of searches based on individualized suspicion. and, thus, necessitate a degree of constitutional leeway. 20 4 Justice O'Connor added, however, that the tradition of constitutional leeway applies when school officials respond to particularized wrongdoing, rather than with blanket searches. 2 0 5 Justice O'Connor noted that many of the cases cited by the majority support a notion of particularized wrongdoing rather than a blanket search policy and are therefore distinguishable.
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Justice O'Connor continued her criticism of the majority by attacking the idea that a school's requirement of physical examinations is similar to a requirement of random urinalysis testing. 2 0 7 Physical examinations are not searches for anything specific, so there is nothing about which to be suspicious.
2 0 8 Moreover, the practicability of a suspicion requirement for physical examinations is doubtful because these examinations search for medical conditions such as diabetes or heart defects that do not ordinarily manifest themselves in observable behavior as does illegal drug use. 20 9 Finally, Justice O'Connor stated that physical examinations are entirely nonaccusatory and have no punitive consequences, whereas "any testing program that searches for conditions plainly reflecting serious wrongdoing can never be made wholly nonaccusatory from the student's perspective." 2 10
Evidentiary Record
In the final section of her dissent, Justice O'Connor stated that even if she were to concede the reasonableness of random drug testing, she nevertheless saw two significant flaws in the District's Policy.
21 1 First,Justice O'Connor maintained that the record reveals only one piece of scant evidence corroborating the alleged drug problem atJames Acton's grade school. 2 1 2 Second, Justice O'Connor found it unreasonable that the District chose to target student athletes, and she suggested that the District made this choice so that the Policy would pass constitutional muster. 2 1 3 Because of the weak evidence supporting a drug-related sports injury problem specifically, Justice O'Connor regarded the general drug problem within the District to be the primary impetus for the Policy. 2 14 Based upon the record, Justice O'Connor concluded that the District could have more reasonably focused on the group of students who violated school rules by disrupting class.
5
• Justice O'Connor ended her dissent by iterating that, "the greatest threats to our constitutional freedoms come in times of crisis," intimating that the majority's concerns with the drug crisis as a nationwide problem obscured their assessment of the facts on the record.
2 16 This led Justice O'Connor to conclude that the breadth and imprecision of the District's Policy rendered it unreasonable under the Fourth Amendment. In the evolution of standards for Fourth Amendment searches, the Court has enforced a requirement of individualized suspicion in all but the most extreme situations.
2 1 8 Given this precedent, the District's goal of addressing student drug use did not rise to the level of a "compelling" interest for Fourth Amendment purposes. Moreover, targeting student athletes is an ineffective means for establishing the goal of a drug-free school, especially considering the existence of viable alternatives to random drug testing. Participation in extracurricular athletics and accordance with rules of conduct do not significantly diminish high school students' privacy interests. Finally, the Court's decision in Vernonia attempts to fulfill overreaching policy concerns of combating our nation's drug problem through impermissible means: the virtual eradication of students' Fourth Amendment rights.
A. THE STANDARD OF INDIVIDUALIZED SUSPICION WITH FOURTH
AMENDMENT SEARCHES
As discussed in the Background section of this Note, in the evolution of standards for Fourth Amendment searches, the Supreme Court has required individualized suspicion in all but the most extreme situations, even with so-called "minor" cases involving relatively unintrusive searches.
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Because individualized suspicion is an integral part of the Fourth Amendment, the Court has only allowed the government to dispense with this requirement in extremely limited circumstances. Suspicionless searches are almost always prohibited in criminal cases. 220 It is only in extremely "limited circumstances where the privacy interests implicated by the search are minimal, and where an important governmental interest... would be placed in jeopardy by a requirement of individualized suspicion," 22 1 that a suspicionless search passes constitutional muster. Even if student drug use generally qualified as a compelling government interest, the Court mistakenly upheld Vernonia School District's random, suspicionless drug testing as a means to eradicate the alleged drug problem. The Vernonia decision is contrary to the majority of cases mandating that government actions in nearly all contexts rest upon, at the very least, individualized suspicion, if not probable cause.
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Within the school context, courts have consistently stated that students do not "shed their constitutional rights.., at the schoolhouse gate." 2 23 The Supreme Court has repeatedly emphasized that, although school officials enjoy some latitude in enforcing standards of conduct, they must exercise this authority in comportment with constitutional safeguards. As interpreted in T.L. 0., the Constitution specifies that under ordinary circumstances, school officials searching a student must have an individualized suspicion and belief that the search will reveal evidence of wrongdoing. Consequently, in order for the Vernonia Policy to pass constitutional muster, the District must have tested only those students who they reasonably suspected had used or were using drugs. Moreover, even if the District could show "extraordinary" circumstances, T.L.O. dictates it may not dilute students' Fourth Amendment rights anymore than is necessary to preserve school order. Along these lines, the Court has emphasized that, "where there is no finding and no showing that engaging in the forbidden conduct would 'materially and substantially interfere with the requirements of appropriate discipline in the operation of the school,' the prohibition cannot be 225 Gass, 419 U.S. at. 510. The Vernonia District did not have a "compelling" government interest in adopting the urinalysis testing program in light of Skinner and Von Raab. These cases held that governmental interests served by a random suspicionless drug testing policy must be weighty and compelling, such that the drug problem addressed by the testing policy poses a substantial risk of harm either to the public or to national security. 231 None of the justifications for random, suspicionless testing enunciated in Skinner and Von Raab exist in the public school setting. School activities do not pose risks to national security or public safety comparable to the inherent risks posed by customs employees performing drug enforcement duties or railway employees contending with heavy machinery and dangerous cargo.
Ironically, Justice Scalia dissented in Von Raab, having decided that even the aforementioned job requirements of United States Customs Employees did not amount to a compelling government interest for Fourth Amendment purposes. 23 2 Justice Scalia stated that even though customs employees carried firearms and dealt with drug smugglers, their possible drug impairment did not rise to the level of a threat to national security or public safety. lines, courts have declined to deem a government interest as "compelling" for United States Department of Justice employees who prosecute criminal cases, 23 5 county correctional officials who do not:come into contact with firearms or have opportunities to smuggle drugs to prisoners, 23 6 civilian laboratory workers at Army Forensic Drug Testing Labs, 2 3 7 and police department personnel who do not carry firearms or participate in eradicating drug interdiction. 23 8 Clearly, these case examples illustrate that the Court's standard for a "compelling" government interest is quite high and not easily satisfied.
Several courts deciding cases involving student athlete drug testing have similarly followed the guidelines in Skinner and Von Raab and held that drug use among student athletes is not a compelling government interest.
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Although drug-impaired athletes could arguably face a greater risk of personal injury if they were to compete while under the influence of drugs, with the exception of a few extremely dangerous sports, that risk is minimal. 240 Furthermore, any individual risk does not justify elevating the government interest furthered by the Vernonia Policy to the level of a compelling national security or public safety concern.
C. TARGETING STUDENT ATHLETES AS A MEANS OF SOLVING THE DRUG "PROBLEM"
The District mistakenly targeted student athletes as a means of Nebraska Pub. Power Dist., 844 F.2d 562 (8th Cir. 1988) (allowing drug testing of nuclear power plant workers whose drug-impaired judgment could produce such catastrophic social harm that no risk whatsoever can be tolerated). addressing the drug problem, and the Court incorrectly upheld their Policy. Four factors support this conclusion.
First, there is extremely scant evidence of a drug problem among Vernonia athletes justifying intrusive urinalysis testing. 2 4 1 To quote Justice Scalia in the Von Raab dissent, "The only pertinent points ... are supported by nothing but speculation." 242 The factual record presents no concrete examples of drug-related athletic injuries. The record consists primarily of teachers' testimony as to their perceptions of a drug problem. The District's desire to address the national problem of school drug abuse does not sufficiently justify subordinating students' Fourth Amendment privacy interests. Nor is a generalized suspicion that drug use must be occurring because of the widespread problems in schools sufficient to trump the Fourth Amendment. Justice Scalia himself urged this point in his dissenting opinion in Von Raab: "[i]f a generalization suffices to justify demeaning bodily searches, without particularized suspicion ... then the Fourth Amendment has become frail protection indeed." 243 Second, the fact that athletes may serve as role models for other students does not justify intrusive urinalysis testing. The record contains no evidence that the Policy, by arguably deterring drug use among athletes, also deterred drug use among non-athletes. 2 44 In his Von Raab dissent, Justice Scalia sardonically argued against this sort of symbolic testing:
What better way to show that the Government is serious about its 'war on drugs' than to subject its employees on the front line of that war to the invasion of their privacy and affront to their dignity. To be sure, there is only a slight chance that it will prevent some serious public harm... but it will show to the world that the Service is 'clean,' and -most important of all -will demonstrate the determination of the Government to 241 The District was "unable to confirm even one drug-related incident in the sports program ....
The District concluded that drug use was commonplace in the classroom because of disciplinary problems there. There is no evidence, however, of similar problems on the playing field. It follows that, if students were taking drugs, they were not taking them before competing .... Perhaps the most telling evidence of the extent of drugs in the sports program before the drug test is the evidence that only two students, both in high school, have flunked the test. Finally, the negative effect that random drug testing has on the relationship among coaches, school officials, and student athletes mitigates the magnitude of government interests at stake.
2 49 The relationship between students and school personnel should not be on the same adversarial level as the relationship between law enforcement officers and citizens. 2 50 Having teachers and coaches administer the test rather than neutral third parties negatively impacts studentteacher relations. The Vernonia Policy mandates the involvement of coaches and school officials in its implementation structure. This denies student athletes the opportunity to reap the benefit of a trusting and supportive relationship with their coaches because of their constant apprehension about being selected for testing and the impact that such testing could have on their athletic status.
2 51 Allowing for visual and aural observation of the athlete producing his or her specimen does not foster a feeling of trust in the student. The Policy is therefore fraught with reminders to the student that his school does not trust him to be honest and forthright when providing a specimen. The combination of the District's suspicion and the athletes' embarrassment results in pervasive distrust. Such distrust destroys interschool relationships between athletes, coaches, and school administrators. Since Brignoni-Ponce, the Court also considered the existence of practical alternatives in determining the reasonableness of a search in United States v. Sharpe. 258 Although the Sharpe Court expressed con-251 Derdeyn, 863 P.2d at 941 n.25. The Derdeyn court stated that random drug testing would negatively impact the relations between athletes and trainers: "CU's athletic director testified that a 'common' and 'accurate' way to describe the relationship between 'the trainers and their athletes' is that they are friend [s] .' He also testified that the trainers take care of 'the overall general well-being of the athlete ... not only physically but... mentally.' However in describing her relation with a trainer after [ 
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cern that investigating the existence of alternatives would allowjudges to engage in "post hoc evaluation of police conduct," the Court held: "l[t] he question is not simply whether some other alternative was available, but whether the police acted unreasonably in failing to recognize or pursue iL" 259 The school environment provides practical alternatives to the Vernonia Policy that the District should reasonably have pursued. The most notable and effective alternative would have been to compel drug testing only upon reasonable suspicion that a particular student was using drugs in accord with the T.L.O. decision. Such a policy would have allowed the teachers who allegedly witnessed student marijuana use and the coaches who suspected drug use among athletes, to take disciplinary action against these students without jeopardizing the constitutional rights of non-offending students. Under the Skinner test for assessing the reasonableness of a Fourth Amendment search, student athletes' privacy interests far outweigh the Vernonia District's interests. Student athletes do not have significantly diminished expectations of privacy that justify the Vernonia Policy's intrusion into their realm of privacy. Furthermore, the mere fact that every child must attend school does not trigger an instant diminution of rights, and the school environment does not mandate an automatic forfeiture of privacy expectations as does employment in some government settings. 2 62 Therefore, the majority inof a suspect did not violate the Fourth Amendment's reasonableness standard). 262 "There are few activities in our society more personal or private than the passing of correctly devalued students' privacy interests because of several faulty assertions. First, student athletes' privacy expectations greatly differ from the expectations of employees dealing on a daily basis with the possibility of train accidents, drug interdiction, and firearms. Consequently, the majority incorrectly equated the privacy expectations in Skinner and Von Raab with the student athletes' privacy expectations.
Skinner discussed the decreased privacy expectations of railway workers stating that these workers realize that their safety-sensitive jobs qualify them for drug monitoring because they "participate in an industry that is regulated pervasively to ensure safety, a goal dependent, in substantial part, on the health and fitness of covered employees." 263 The Court in Von Raab similarly emphasized that the job at issue, by its very nature, diminished privacy expectations: "[u] nlike most private citizens or government employees in general, employees involved in drug interdiction reasonably should expect effective inquiry into their fitness and probity." 264 The Von Raab Court concluded that suspicionless searches were reasonable under the Fourth Amendment because the "Government's compelling interests in preventing the promotion of drug users to positions where they might endanger the integrity of our Nation's borders or the life of the citizenry outweigh the privacy interests of those who seek promotion to these positions. 265 Other Supreme Court cases have similarly concluded that certain forms of public employment may diminish privacy expectations, even when those expectations involve Fourth Amendment personal searches. For example, the government subjects members of the United States Mint to daily personal searches, as well as United States military personnel and intelligence agency employees to exhaustive inquiries into their physical and mental fitness. 2 66 The reasoning supporting such searches does not apply to schoolchildren, even if drug impaired, because their daily activities do not have the potential to threaten public safety or national security. Moreover, schoolchildren
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do not matriculate with the expectation that their school will subject them to a similar level of testing as government employees in certain contexts.
Second, the general school requirement of annual physical examinations performed in a medical environment by a physician unrelated to the athletic program does not significantly diminish a student athlete's privacy expectations, nor does it compare to random urinalysis testing conducted in a school locker room by a school official.
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The Skinner Court stated that a urinalysis sample collected in a medical environment by an unrelated third party is similar to a routine exam. 268 Unlike the employees in Skinner, Vernonia student athletes do not receive the benefit of this "medical environment ' 269 because the District compels them to provide their samples in a school locker room with a school official, who is anyone but a disinterested third party.
Third, student athletes do not have diminished privacy expectations merely because they dress together in a locker room and shower after every game. Because of its suspicionless atmosphere, the communal undress in a locker room differs markedly from having a school official watch a student urinating into a specimen jar.
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Finally, the fact that student athletes must follow rules such as grade and curfew requirements does not diminish their privacy expectations. The invasion of privacy associated with grade monitoring and the like is nowhere near the caliber of invasion that results when school officials monitor a student's most intimate bodily functions.
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The Court has stated that "[e]ven a limited search of the outer clothing... constitutes a severe, though brief intrusion upon cherished personal security, and it surely must be an annoying, frightening, and perhaps humiliating experience." 272 Justice Scalia incorrectly concluded that the invasion of privacy under the Policy was insignificant. Three aspects of the Vernonia Policy make it highly intrusive. First, the Vernonia Policy heightens the degree of intrusion on student athletes' privacy interests by requiring students to urinate on demand. 274 School officials take students to be tested from class on the same day that their names are drawn, escort them to a locker room, and instruct them to produce a sample. If a student cannot urinate immediately, he must return later in the day to try again. 2 75 This requirement is a marked contrast to that in Von Raab where officials gave employees five days advance notice of the specific time and location for their testing, a requirement the Von Raab Court gave some importance to in terms of reducing the overall intrusiveness of the search. 274 Urinalysis drug testing is considered by many courts and legislatures to be so intrusive that it has been regulated in at least eighteen states and five cities. See Kevin B. Zeese, DRUG TESTING LEGAL MANUAL s. 1.05[3], at 1-38 (release #13, May 1995). Three states require an employer to have probable cause before he or she can compel an employee to submit to urinalysis. Id. at 1-43. Six states and two cities specify that an employer can only instigate urinalysis drug testing of his or her employees if he or she has reason to suspect the employee is using drugs. Id. at 1-43 to 1-44.1.
275 At least one court has found evidence that some students suffer such stress while standing at the urinal to produce urinalysis samples that they are unable to void their bladder for two to three hours subsequent to the testing. Schaill v. Tippecanoe County Sch. Corp., 679 F. Supp. 833 (N.D. Ind.), affd, 864 F.2d 1309 (7th Cir. 1988). Moreover, the Derdeyn court heard testimony from a student athlete that specimen production had to be "done in front of someone else and.., in one day. Sometimes my friend and I would be there drinking gallons of water literally after practice trying to go to the bathroom ... Derdeyn, 863 P.2d at 941 n.21.
276 National Treasury Employees Union v. Von Raab, 489 U.S. 656, 672 n.2 (1989). 277 The Schaill court placed great importance on the fact that students were only monitored aurally, not visually, in upholding the urinalysis testing policy at issue. SchaiI 864 F.2d at 1318. In its brief, respondents compare the visual monitoring requirement at issue in this case to a scene out of George Orwell's 1984 which involves a world where citizens have lost all rights to privacy and where the government "Big Brother" constantly monitors them through "telescreens" mounted on the walls. These screens are even in the quirement runs contrary to the testing policies at issue in both Skinner and Von Raab, which did not require that officials observe the employees producing their samples. 278 The fact that the testing monitors are not impartial outside medical personnel but rather teachers, school officials, and coaches compounds the degree of privacy intrusion. This is an important contrast to the Skinner and Von Raab policies, both of which required independent contractors or unrelated medical personnel to administer the testing.
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A third intrusive aspect of the Vernonia School District's drug testing policy is the requirement that student athletes disclose all prescription medications to school officials before the officials administer the test.
2 80 This requirement compounds the fact that urinalysis testing "can reveal a host of private medical facts about [an individual], including whether she is epileptic, pregnant, or diabetic." 28 ' The Policy's disclosure requirement differs from the Von Raab policy, which required the disclosure of licit drug use only after an employee had tested positive for illicit drugs. Moreover, the Von Raab employees disclosed their medical information only to a licensed physician unrelated to the Customs Service. Balancing the facts and the strength of the Fourth Amendment precedent, it appears that the Court decided Vernonia SchoolDistrict 47J v. Acton primarily for overreaching policy goals. No other explanation exists for the Court's willingness to vastly expand the Fourth Amendment balancing test from Skinner, as well as to ignore the sparseness of the District's factual evidence supporting its "drug problem" hypothesis.
Clearly, the "war on drugs" is a national commitment, and the pervasiveness of drug abuse has reached into many of America's washrooms: "[t]here was no place where you could be more certain that the telescreens were watched continuously." GEORGE ORWELL, 1984 ORWELL, , at 89 (1981 The policy at issue in Skinner required employees to disclose at the time they produced their urinalysis samples "whether they had taken any medication during the preceding 30 days." Id. at 626 n.7. It is unclear whether the policy required the employees to specify which drugs they had taken. Significantly, however, any disclosures were made only to medical personnel unrelated to the Railroad.
schools. This problem alone, however, does not justify trespassing on the Fourth Amendment. 283 As Justice Scalia stated in his Von Raab dissent: "the impairment of individual liberties cannot be the means of making a point ....
-284
In fact, it is precisely because the drug problem has reached such epidemic proportions that courts need to employ added vigilance in policing the boundaries of the Constitution. To quote Justice Holmes:
Great cases, like hard cases, make bad law. For great cases are called great, not by reason of their real importance in shaping the law of the future, but because of some accident of immediate overwhelming interest which applies to the feelings and distorts the judgment. These immediate interests exercise a kind of hydraulic pressure which makes what previously was clear seem doubtful, and before which even well settled principles of law will bend.
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The Supreme Court does not achieve a solution to America's drug problem by subordinating the intentions of the Constitutional Framers regarding basic principles of liberty and autonomy to the immediate concerns of drug abuse in our nation's schools. Furthermore, the damage that a random drug testing policy could do to impressionable students by forcing them to relinquish their constitutional privacy right could very well be immeasurable. It is vital that, in these troubled times, courts strive to reinforce constitutional ideals rather than decrease their potency. Nowhere is this need more pressing than in our nation's schools where the future leaders are developing their own national and Constitutional identity: "[s] chools cannot expect their students to learn the lessons of good citizenship when the school authorities themselves disregard the fundamental principles underpinning our Constitutional freedom." 2 86 In order to preserve Constitutional reverence among a youth that is rapidly losing respect for many of the traditional underpinnings of our society, courts must not assist in eroding what little respect remains for the Constitution and the fights it provides. Children today are already greatly unprotected in the face of such threats as gang violence, sexual abuse, and kidnapping. The Supreme Court made a grave errorin assaulting one of the last vestiges of protection possessed by children today: the Constitutional protection bestowed upon them by their Founding Fathers. Winning the "war on drugs" will be a pyrrhic victory indeed if it erodes the constitutional faith and confidence of our nation's youth, the very group which this "war" seeks to protect.
VII. CONCLUSION
In Vernonia School District 47J v. Acton, the Court held that random, suspicionless drug testing does not violate high school students' Fourth Amendment rights because the nature of the government interest furthered by the testing was sufficiently compelling to override students' privacy interests. This result contradicts prior Fourth Amendment decisions allowing for suspicionless searches in only the most extreme circumstances. Precedent confirms that the sole governmental interest which is sufficiently compelling to warrant suspicionless drug testing is either public safety or national security. Moreover, extracurricular athletic participation does not significantly diminish students' substantial privacy interests. Finally, the overreaching policy goal of addressing America's drug problem primarily motivated the Vernonia decision. No matter how noble the goal, the Court improperly addressed it in Vernonia, which contained only marginal evidence of a compelling drug problem. As school districts across the country adopt drug testing policies sanctioned by the Vernonia Court, they will do so at the expense of schoolchildrens' constitutional rights. Such an Orwellian result is far too destructive to justify any incremental advancement in the "war on drugs."
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constitutional freedoms is nowhere more vital than in the community of American schools.") (quoting Shelton v. Tucker, 264 U.S. 479, 487 (1960)).
